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The Respondent opposes Blueberry River First Nations' ("BRFN"'s) application to be added as a

co~c1aimant to this specific claim. The Respondent would consent to BRfN being added as a

respondent with respect to the tirst stage of this claim pertaining to the issue of validi ty.

I. ARGUMENT

A. BRFN Cannot Join as a Co-Claimant

1. In order to be joined as a co-claimant, BRFN must file a specific claim with the

Tribtmal seeking compensation. l BRFN has not indicated whether it intends to

file its own specific claim with the Tribunal or whether it intends to rely on the

specific claim filed by the Doig River First Nation ("DRFN"). In any event,

BRFN is precluded from filing its own specific claim and cannot rely on the

specific claim filed by DRFN as seeking compensation on its behalf.

2. Firs~ because of the requirements in the SCTA, BRFN is unable to join this

proceeding as a claimant and file a specific claim seeking compensation for the

mineral rights under its reserves. Section 2 of the SeTA defines "claimant" as a

"First Nation whose specific claim has been filed with the Tribunal." However,

BRFN does not satisfy any of the conditions precedent required in s. 16 of the

SCTA for filing a specific claim with the Tribunal. One of the conditions is that a

claim must have been previously filed with the Minister and the Minister has

notified the First Nation in writing of his or her decision not to negotiate the

claim, in whole or in part.

3. BRFN chose to withdraw its specific claim on February 26, 2008 and the Minister

never issued a decision? BRFN cannot circumvent the statutory requirements in

the SeTA even though it appears to have changed its mind with respect to

I Specific Claims Tribunal Act, SC 2008, C 22, s 15(4)(a) [SC7:4).
2 Respondent's Response, filed February 24, 2012 at para 3.
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participating in the specific claims process. On this basis alone, BRFN's

application should be dismissed.

4. Second, BRFN cannot rely on the Declaration of Claim filed by the DRFN as

constituting a specific claim by BRFN to compensation for the mineral rights

under its reserves. Contrary to paragraph 11 ofBRFN's application, BRFN does

not have a direct interest in the relief claimed by DRFN in these proceedings.

5. This application highlights an issue with the scope of the relief claimed by

DRFN. DRFN's Declaration of Claim seeks compensation for the mineral rights

under both its and BRFN's reserves.) However, the Respondent indicated in its

filed Response that DRFN can only claim compensation in relation to the mineral

rights under their reserves.4 DRFN should amend paragraph 46 of their

Declaration accordingly. BRFN cannot rely on a drafting error as a basis to join

this specific claim as a co-claimant.

6. Even if there were authority to add BRFN as a co-claimant, this would contravene

the rule against separate representation of plaintiffs. In British Columbia, the law

is clear, that absent leave of the court, plainti rfs who sue together must be

represented by the same counsel. 5 Separate representation of plaintiffs may

frustrate the orderly progression of the proceedings.6 This rule of practice is also

followed in Ontario. 7

7. The concem with respect to the orderly progression of a court action equally

applies to this proceeding. If this Tribunal were to add BRFN as a co-claimant,

the matter should be stayed until that irregularity is remedied.

.\ Declaration of Claim, tiled December 15, 2011 at para 46.
4 Respondent's Response, filed February 24,2012 at para 58(a).
) Canada (Allorney General) v Canadian Pacific Lid (1981),30 BCLR 230 at paras 6-16 [Canadian Pacific];
Mcleod Lake Indian Band v British Columbia (1997),46 BCLR (3d) 129 at paras 19-24 [Mcleod Lake].
6 Canadian Pacific at para 16; Mcleod Lake at paras 19-21.
7 Canadian Pacific at para II.
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B. BRFN Could Be Joined as a Respondent

8. While BRFN is unable to join these proceedings as a complainant, there is the

possibility ofjoining BRFN as a respondent with respect to the first stage of this

claim pertaining to validity.

9. Section 24 of the SeTA allows the Tribunal to grant a First Nation party status if

"if the Tribunal considers it a necessary or proper party". A "party" is defined as,

"any claimant, the Crown or any province or First Nation added as a party under

section 23 or 24." A necessary or proper party to a proceeding is a person whose

direct interests may be affected by the granting of the relief sOllght8
, and should

be made a party to ensure they are bound by the result.9

10. The Respondent recognizes that BRFN's interests may be directly affected by a

ruling of this Tribunal on the validity of the specific claim, as it relates to alleged

duties owed to the Fort St. John Beaver Band in the 1950' S, of which BRFN is a

successor band. Given that possibility, and to ensure that BRFN is bound by such

a finding with a consequent right of appeal, the Respondent would consent to

BRFN being added as a respondent with respect to the first stage of this claim

pertaining to validity.

Dated: September 7,2012
Signature ofo Respondent ~ lawyer for Respondent
Myles Kirvan,
Deputy Attorney General
Per: Brett C. Marleau
Department of Justice
British Columbia Regional Office

g Kitimaf (District) v Alcan Inc, 2006 BCCA 562 a1 para 30, citing South in JA in Morishita v Corporation of/he
Township ofRichmond (I 990), 44 BCLR (2d) 390 (CA) at 393.
9 Canada (Minister ofFisheries and Oceans) v Shubenacadie Indian Band, 2002 FCA 509 at para 8.
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